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Annex

U.N. Declaration on the Rights of Indigenous Peoples

Canada’s Actions that Undermine the Declaration

The list of prejudicial actions by the Canadian government include the following:

i) Use of incorrect title diminishes UN Declaration.  The Canadian government repeatedly refers to the Declaration as “United Nations Draft Declaration on the Rights of Indigenous Peoples”.  The incorrect addition of “Draft” in the title serves to unjustly diminish the status of the Declaration.  It also demonstrates a lack of respect for the important work and achievements of the Human Rights Council.  As the Assembly of First Nations (AFN) has underlined in the past, the precise title of the Declaration is United Nations Declaration on the Rights of Indigenous Peoples.  The Declaration was adopted with this title by the Council on June 29, 2006, and as such is a UN instrument.

As highlighted at the Human Rights Council on March 20, 2007 by the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, Rodolfo Stavenhagen, the Declaration is already a “key reference” at the international level:

As an instrument to guide and frame best practices in favour of the human rights of Indigenous peoples, the Declaration already represents a key reference for the Council, the Office of the High Commissioner and United Nations agencies, as well as for international human rights bodies.

ii) Canada’s failure to consult Indigenous peoples.  In the letter of February 26, 2007 of the Minister of Indian Affairs and Northern Development, it is stated that “it would have been preferable if there had been more of an opportunity to discuss Canadian concerns” with the text of the Declaration.  In fairness, over the past year, there were countless opportunities to consult Indigenous peoples in Canada on both substantive and procedural aspects.  

Since February 2006, when the Chair of the intersessional Working Group on the Declaration made public the final text, Canada has not engaged in meaningful and genuine consultations – despite Indigenous peoples’ repeated requests and in accordance with the Supreme Court of Canada’s interpretation of Canada’s constitutional duty to consult Indigenous peoples and accommodate indigenous concerns.  

It is clearly not consultation for the Canadian government to simply write letters to, or have “discussions” with, Indigenous peoples to declare or reveal Canada’s positions.  It is not consultation when the government states what actions it has taken or will be taking.  As indicated by Canada’s highest court: “Consultation that excludes from the outset any form of accommodation would be meaningless” (Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), [2005] 3 S.C.R. 388, para. 54).

iii) Invalid “consultations” with provincial and territorial governments.  Without the prior knowledge of Indigenous peoples, the Canadian government has stated it has “consulted” provincial and territorial governments in regard to the UN Declaration.  However, by totally excluding Indigenous peoples’ input, any such “consultations” were fundamentally flawed.  The government of Canada could not provide adequate information to the provinces and territories for the purposes of a valid consultation, since Canada did not include Indigenous peoples’ participation.

iv) Refusal to collaborate on UN Declaration.  In the General Assembly’s 2005 World Summit Outcome, Canada and other Heads of State and Government committed themselves to “consult and collaborate” with Indigenous peoples in relation to the UN Declaration.  Regretfully, the Conservative government refuses to do so, opting instead for extreme and far-reaching unilateral positions and actions.

This unilateral approach appears to be ongoing, even though a strong commitment to collaborate with Indigenous peoples is also underscored on the Indian and Northern Affairs Canada (INAC) web site:

INAC has primary, but not exclusive, responsibility for meeting the federal government’s constitutional, treaty, political and legal responsibilities to First Nations, Inuit … To fulfill this mandate, INAC must work collaboratively with First Nations, Inuit … [emphasis added]
v) Canada’s lobbying positions defective.  The Conservative government has prepared one main position paper, which was prepared and placed on the Indian and Northern Affairs Canada (INAC) web site on September 28, 2006.  The paper is curiously back-dated to three months earlier. 

The paper is entitled “Canada’s Position: United Nations Draft Declaration on the Rights of Indigenous Peoples - June 29, 2006”.  In AFN’s Commentary of November 10, 2006, it is demonstrated that “almost every paragraph of this government paper is replete with errors, omissions, contradictions, extreme and unjust interpretations or other misrepresentations”.  However, the government has chosen to ignore the serious inaccuracies in Canada’s position paper and has used it widely as a lobbying document with other States.

In continuing to make erroneous and unjustifiable interpretations on questions of law, the government of Canada has repeatedly ignored the constitutional standard set by Canada’s highest court.  In so doing, Canada is violating its own rule of law.  As the Supreme Court of Canada has explicitly ruled, the standard that must be met on pure questions of law is one of “correctness”:

On questions of law, a decision-maker must generally be correct … To the extent that the issue is one of pure law, and can be isolated from the issues of fact, the standard is correctness. However, where the two are inextricably entwined, the standard will likely be reasonableness … (Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, para. 61)

vi) Canada’s lobbying efforts.  Canadian officials have denied that Canada engaged in lobbying other States against the Declaration. Instead, the Canadian officials have described their discussions with other countries as information relating to Canada’s views on the Declaration. Based on ample information received from States and Indigenous leaders, this lobbying by Canada began in early June 2006 and has actively continued ever since.  The lobbying to diminish support for the Declaration occurred in relation to the Human Rights Council (June 2006), Third Committee of the General Assembly (Oct.-Nov. 2006) and the GA itself (Dec. 2006 to present). 

In December 2006 officials acknowledged that Canada’s position paper against the Declaration has been widely distributed to many States.  On February 6, 2007, at the Foreign Affairs’ annual “consultations” with NGOs in Canada, Canadian officials flatly denied that Canada had lobbied any African States on the Declaration.  Yet, Canada’s Diplomatic Note of November 20, 2006 to Namibia, as Chair of the African Group, illustrates that the Canadian government is not being frank and open about its lobbying activities.  In early February 2007, Canadian officials acknowledged that Canada’s Note had been distributed widely last November among the various missions.

vii) Definition of “lobbying” inappropriate and self-serving.  According to Canada, providing States with copies of Canada’s position paper on the Declaration – which insists on a wide range of amendments – does not constitute “lobbying”.  Officials have confirmed that, last November, Canada made “démarches” to State capitals in different parts of the world in regard to the Declaration, but such was not considered lobbying.

Furthermore, recently Canadian representatives had various meetings with 17 States in New York “in order to make known Canada’s positions on the Declaration”.  Indigenous representatives were advised that these and other meetings do not constitute lobbying.  This description of lobbying is incorrect and self-serving.  As any dictionary will confirm, “lobbying” would include: seeking to influence States to oppose or support changes to an international instrument, such as the UN Declaration, or to oppose the adoption of this instrument.

viii) Divisive Canadian strategy to re-open negotiations.  Last June, at the Human Rights Council, Canada unsuccessfully proposed an amendment to effectively re-open negotiations on the UN Declaration. There was no consultation with Indigenous peoples prior to taking this action.  These negotiations would have been carried out in an unidentified manner, on an undetermined number of State concerns and for an indeterminate period.  

Any proposals to amend the Declaration are considered by Indigenous peoples and many States to be highly divisive.  It could well lead to the demise of the whole Declaration.  The final Declaration was a compromise text, so any proposals to make changes will inevitably generate other proposals for changes in a never ending manner.  

Despite the dangers of jeopardizing the whole Declaration, Canada continues to seek amendments to the Declaration.  To date, Canadian officials have been unable to substantiate Canada’s concerns or justify the need for amendments.  

ix) Reasons for Canada’s opposition inaccurately portrayed.  In the February 26, 2007 letter of the Minister of Indian Affairs and Northern Development, it is stated that Canada was “concerned that the text which came forward for adoption had not been discussed by States nor Indigenous representatives involved in the process prior to a vote.  At the Council, Canada expressed its main concerns”.  In fact, everything that is in the final text was discussed at some point in the Working Group.  Due to the insistence of States that there not be a further meeting of the Working Group, the Chair was requested to present a final text.

Most of Canada’s concerns – as we now know them – have nothing to do with the few changes that the Chair made in the final text.  Rather, it has more to do with an agenda of a new government to fundamentally alter the text of the Declaration, regardless of the previous government’s commitments.

x) Misrepresentations at the Human Rights Council.  In order to garner support for its proposal to re-open negotiations on the UN Declaration, serious misrepresentations were made by the Conservative government.  Canada quoted the Minister of Indian Affairs and Northern Development in its Statement to the Council on June 27, 2006 as saying the issues themselves could be resolved by all parties “in a few more months”.  This of course was not possible and knowingly false.  

Canada’s proposed amendment was requesting three months just to identify and prepare a list of State concerns with the Declaration, as well as ideas for a possible process to address such concerns.  However, just the day before, Prime Minister Harper squarely contradicted what Canada was claiming at the Council, when he wrote to the Assembly of First Nations suggesting the need for a “two-year negotiation mandate”.

It was also misleading for Canada to repeatedly indicate to the Council that “further improvements” to the Declaration “were both possible and necessary”.  As this letter demonstrates, Canada was well aware that the countless amendments it had in mind were hardly “improvements” or “necessary”.  Rather they would have served to severely weaken Indigenous peoples’ human rights in a manner inconsistent with international law.

xi) Misrepresentations in the Parliament of Canada.  On June 21, 2006, the Canadian government made the following exaggerated statements in the House of Commons that have still not been substantiated:

… the draft declaration … is inconsistent with the Canadian Charter of Rights and Freedoms. It is inconsistent with our Constitution. It is inconsistent with the National Defence Act. It is inconsistent with our treaties. It is inconsistent with all of the policies under which we have negotiated land claims for 100 years. (House of Commons, Hansard, No. 045, June 21, 2006 (Hon. Jim Prentice, Minister of Indian Affairs and Northern Development)

No Canadian representative has been able to provide Indigenous representatives in Canada with a coherent explanation.  In Canada’s position paper the government no longer claims that the Declaration “is inconsistent with the Canadian Charter”, etc.  Instead, Canada suggests in its paper that the Declaration “could be interpreted as being inconsistent with” the Canadian Charter of Rights and Freedoms, etc.  Even this vague statement is squarely contradicted by Art. 46 of the Declaration, but the government refuses to acknowledge it.

xii) Inciting opposition among the Canadian public.  It is disturbing that the Minister of Indian Affairs has publicly declared that the Declaration is a “very radical” document (Television interview of Minister of Indian Affairs and Northern Development Jim Prentice by Mike Duffy, CTV, June 20, 2006).  Such exaggerated statements by the Minister have been demonstrated by Indigenous organizations as being patently false and bringing dishonour to the Crown.

The government is also well aware that the Declaration cannot amend Canada’s Constitution or the many treaties that were validly entered into with Indigenous peoples.  Yet, in the National Post newspaper, the Minister of Indian Affairs and Northern Development falsely informed the public on September 27, 2006:

“Nothing could be more inconsistent with 200 years of Canadian treaty-making than that,” said Prentice. “We have signed over 500 treaties over the last 200 years, which involved securing the consent of Aboriginal peoples to reconcile land ownership issues. So how can we conceivably sign a document in 2006 that puts all that at risk?”

xiii) Current lobbying in New York misleading.  On March 16, 2007, Indigenous peoples obtained a copy of a document entitled “Key areas of concern” that Canada is currently using to lobby States and the General Assembly President in New York.  The areas listed are: lands and territories; self-government; free prior and informed consent; intellectual property; military issues and third party rights.  While the latter three issues were not revealed at the Human Rights Council, Canada is still not being forthright in highlighting all of its concerns.  

xiv) List of Canada’s concerns grows without limit.  At the time of the Council’s session last June, Canada chose not to disclose the full range of its concerns.  It was only a few months later that Canada’s position paper included for the first time a much longer list of concerns which, if opened up for re-negotiation, would serve to destroy the integrity of the Declaration:

Self-government (Art. 4)

Language (Article not disclosed)

Culture (Art. not disclosed)

Education (Art. not disclosed)

Indigenous legal systems (Art. not disclosed)

Free, prior and informed consent (Arts. 10, 11, 19, 28, 29 & 32)

Lands, territories and resources (Arts. 25, 26, 27 & 28)

Conservation and environmental protection (Art. 29)

Military activities on Indigenous lands or territories (Arts. 10 & 30)

Intellectual property (Art. 31)

Even this lengthy list does not fully disclose Canada’s intention to diminish the Declaration.  

xv) Unfair conditions imposed on meeting.  In the February 26, 2007 letter of the Minister of Indian Affairs and Northern Development, it is said that the meeting held in Ottawa on October 10, 2006 was an “opportunity to engage Aboriginal leadership and senior government officials to discuss Canadian positions” and that the “Canadian position paper was made available for that meeting”.  This is not an accurate or fair description.

The Canadian government’s October 5 letter of invitation emphasized that the meeting was not to “engage in detailed discussion and debate concerning points of law”.   This severe restriction, as well as the limited time allotted to even consider or give our views on Canada’s positions, rendered any meaningful discussion illusory.  

xvi) Statements on treaties unproven and false.  On November 21, 2007, the Minister of Indian Affairs and Northern Development incorrectly declared in the House of Commons that the Declaration undermines Indigenous peoples’ existing treaties: “Five hundred treaties have been signed over the past 250 years. … The government does not support the declaration because that declaration jeopardizes those treaties, the enforceability and the meaning of them.” As Canada is well aware, such extreme and unsubstantiated statements are squarely contradicted by the provisions of the Declaration.  
In particular, the preamble of the Declaration recognizes “the urgent need to respect and promote the rights of indigenous peoples affirmed in treaties”.  It also affirms that “treaties … and the relationship they represent … are the basis for a strengthened partnership between indigenous peoples and States”.  Art. 37 affirms that “Indigenous peoples have the right to the recognition, observance and enforcement of Treaties … concluded with States or their successors and to have States honour and respect such Treaties”.  All of these provisions serve to honour, protect and enforce our treaties as sacred and living agreements.  

In light of Canada’s ongoing history of failure to honour our treaties, it is especially unconscionable for the government to exploit Indigenous peoples’ treaties and wrongly suggest that Canada must oppose the Declaration in order to safeguard them.

Further, it is erroneous to claim that international instruments of an aspirational nature can fundamentally alter legally-binding treaties.  If that were true, then many States would likely not have approved the UN Millennium Declaration, Universal Declaration of Human Rights and countless other aspirational instruments.

xvii) “Lands and resources” concerns unsubstantiated.  In Canada’s position paper (supra), it is said that “Article 26 is the most problematic of the lands and resources provisions, especially the phrase: ‘Indigenous peoples have the right to the lands, territories and resources which they have traditionally owned, occupied or otherwise used or acquired.’” However, this phrase is consistent with the criteria required by the Supreme Court of Canada, in establishing land title or other rights.  For example:

In order to establish a claim to aboriginal title, the aboriginal group asserting the claim must establish that it occupied the lands in question at the time at which the Crown asserted sovereignty over the land subject to the title.” (Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, para. 144)

Similarly, Canada’s comprehensive claims policies also require Aboriginal rights to be based on traditional occupation and use that is rooted well into the past.  Further, the final Report of the Royal Commission on Aboriginal Peoples explicitly cites Art. 26 (i.e. the similar Sub-Commission text version) and urges the government of Canada to safeguard Aboriginal lands and resources in accordance with such standards:

We agree that both the draft declaration and convention 169 [Indigenous and Tribal Peoples Convention, 1989] are authoritative statements of norms concerning Indigenous peoples, and we urge the government of Canada to protect Aboriginal lands and resources in accordance with these norms.” (vol. 2(2), pp. 567-568, emphasis added)

In its Concluding Observations report on Canada (March 2007), in relation to lands and resources, the Committee on the Elimination of Racial Discrimination urges Canada to “fully implement the 1996 recommendations of the Royal Commission on Aboriginal Peoples without further delay.”
xviii) Interpretation of “military activities” provision inaccurate.  On June 21, 2006, the Minister of Indian Affairs and Northern Development declared to Parliament that the Declaration is “incompatible with … the National Defence Act” … “It is very inconsistent with the National Defence Act.”  While the Conservative government has reduced these exaggerations to saying that the Declaration “could be interpreted in a manner which could limit the military’s ability to fulfill its mandate”, Canada is still listing military activities as a “key area of concern”.  

In regard to Art. 30 relating to military activities, it is erroneous for the Canadian government to suggest that Indigenous consent could be interpreted to constitute a “veto”.  Paragraph 1 of Art. 30 stipulates that military activities could occur on Indigenous lands or territories, if “justified by a significant threat to relevant public interest”.  Therefore, Canada’s concerns on such matters as civil defence and emergency preparedness are unwarranted.  

It is deeply troubling that Canada is callously dismissing the existing global problems relating to military activities on Indigenous lands.  As the Canadian government is aware, there are gross atrocities against Indigenous peoples being committed with impunity in various regions of the world:

Reports show that gross violations of human rights, and impunity associated with the military use of indigenous peoples’ lands, can include extrajudiciary killings, rapes, burning of homes and even cannibalism, as reported in the report of the Secretary-General (S/2003/211).  It has also been reported that military forces request food to be collected for their maintenance.  Forced labour may include enrolment as soldiers, farmers, miners, constructors of facilities or even as prostitutes.  (UN Sub-Commission on the Promotion and Protection of Human Rights, Working Group on Indigenous Populations, Principal Theme: “Utilization of Indigenous Peoples’ Lands by Non-Indigenous Authorities, Groups or Individuals for Military Purposes”: Note by the Secretariat, UN Doc. E/CN.4/Sub.2/AC.4/2006/2, 14 June 2006, at p. 9, para. 44)

xix) “Intellectual property” concerns not disclosed or substantiated. In Canada’s position paper on the UN Declaration, it is stated that Canada’s concerns regarding intellectual property “could have been dealt with in the context of a statement delivered at the time of adoption”.  In the lobbying document “Key areas of concern” being currently used in New York against the Declaration, Canada now claims “intellectual property provisions are inconsistent with current and evolving international regimes”.  Government representatives have not elaborated the specific nature of Canada’s concerns.
Canada has long acknowledged that current and evolving international regimes need to explicitly protect and promote Indigenous rights. Most recently, in the 2005 Convention on the Protection and Promotion of the Diversity of Cultural Expressions, adopted by UNESCO (with the approval of Canada and other States), the preamble recognizes the “the importance of traditional knowledge as a source of intangible and material wealth, and in particular the knowledge systems of indigenous peoples, and its positive contribution to sustainable development, as well as the need for its adequate protection and promotion”. 

The independent experts of the UN Sub-Commission on the Promotion and Protection of Human Rights have unanimously affirmed in Intellectual property rights and human rights (Res. 2000/7, adopted 17 August 2000), the “primacy of human rights obligations over economic policies and agreements”.  Both the collective and individual aspects of Indigenous rights are recognized as existing human rights, in the context of Art. 15, para. 1(c) of the International Covenant on Economic, Social and Cultural Rights.   In addition:

With regard to the right to benefit from the protection of the moral and material interests resulting from any scientific, literary or artistic production of indigenous peoples, States parties should adopt measures to ensure the effective protection of the interests of indigenous peoples relating to their productions, which are often expressions of their cultural heritage and traditional knowledge.  (Committee on Economic, Social and Cultural Rights, General Comment No. 17, The right of everyone to benefit from the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author (article 15, paragraph 1 (c), of the Covenant), 35th sess., UN Doc. E/C.12/GC/17, 12 January 2006, pp. 8-9, para.32)

xx) “Right of self-government” unjustly attacked.  Indigenous peoples’ right of self-government is being targeted as a “key area of concern”. Canada’s position seeks to convert all of the inherent rights of Indigenous peoples relating to governance into rights that would in effect be contingent upon State negotiations and consent.

Canada’s proposal is wholly inconsistent with Indigenous peoples’ constitutional rights, as well as basic principles and values of Canada’s legal system and international human rights law.  While negotiation is often the best course, the government cannot prevent or preclude Indigenous peoples’ access to the judicial system on our inherent right to self-government.

xxi) Legal consequences of Canada’s proposals not disclosed. Whenever Indigenous representatives have requested that Canada disclose the full legal consequences of what it is proposing, such requests have not been fully addressed.  The Government of Canada has claimed that increased clarity is required in the UN Declaration.  Yet Canada has failed to clarify the legal effects of its own proposals.

xxii) No new rights created yet Declaration opposed.  In the preamble of the UN Declaration, the rights of Indigenous peoples are affirmed as being “inherent” or pre-existing.  This aspirational human rights instrument does not purport to “create” new rights and should not attract such rigid opposition from the Canadian government.

As described by the Office of the High Commissioner for Human Rights (OHCHR), the Declaration creates no new rights but elaborates standards in relation to the world’s Indigenous peoples:

… [The Declaration] is, in many ways, a ‘harvest’ that has reaped existing ‘fruits’ from a number of treaties, and declarations, and guidelines, and bodies of principle, but, importantly, also from the jurisprudence of the Human Rights bodies that have been set up by the UN and charged with monitoring the implementation of the various treaties.


… The rights contained in the Declaration are not new. There are no new rights in the Declaration from our perspective. … But they are rights that have been violated … with impunity - vis-a-vis Indigenous Peoples for as long as these rights have existed. So the Declaration does something that is very useful. It helps us to clarify what are the normative implications and the operational requirements of the existing catalogue of human rights standards that have been adopted by the UN over the years … explaining how these pre-existing rights apply to the very particular case of Indigenous peoples around the world.  (OHCHR, “Declaration on the Rights of Indigenous Peoples: Panel Presentation”, United Nations, New York, October 26, 2006, underlining in original)

xxiii) Canada’s ideological positions inconsistent with international human rights law.  In our discussions with officials indigenous representatives often hear the phrase “the current government has strong views” as the explanation for positions taken on various issues.  

It is neither constructive nor acceptable for the government to consistently take rigid positions, based on its own ideology and extreme and unsupported positions.  Such a prejudicial orientation is the antithesis of a human rights-based approach.  It is also seriously impeding progress on Indigenous peoples’ human rights at both the UN and OAS.

In sharp contrast, the African Commission’s Working Group on Indigenous Populations/Communities has underlined how the UN Declaration is consistent with international law and its core principles and values:

We firmly believe that the UN Declaration on the Rights of Indigenous Peoples as adopted by the Human Rights Council is essential for the survival, dignity and well being of Indigenous Peoples. The Declaration promotes equality and non-discrimination for all and is based on core international principles and values that embrace tolerance, peace and respect for the dignity of all cultures and peoples.  (Letter from Commissioner M. Kamel Rezag Bara to His Excellency, the Permanent Representative, the Permanent Mission of the Republic of Namibia to the United Nations, acting for the African Group at the UN, New York, 20 November 2006)

xxiv) Canada’s failure to be open and transparent.  In the letter of February 26, 2007 of the Minister of Indian Affairs and Northern Development, it is stated: “Canada intends to engage with other States and the United Nations system to develop a process for consultation that is open, transparent and includes Indigenous peoples”.  In regard to both “process and substantive issues”, the Minister’s letter adds that: “To help prepare, in Canada, this will include meetings … with representatives of the Assembly of First Nations, along with other national Aboriginal organizations”.  

As this Annex illustrates, Canada’s actions to date on the UN Declaration continue to be anything but open and transparent.  In June 2006, Canada’s unsuccessful proposal at the Human Rights Council was clearly a first step towards amending the Declaration.  Also, on March 20, 2007, the Canadian government formally declared at the Human Rights Council that “Canada is committed to renewed negotiations”.

A similar misleading position was taken by Canada in its Diplomatic Note, No. 1275, to Namibia (as Chair of the African Group), on November 20, 2006.  Just nine days before the vote on the Third Committee draft resolution that proposed adoption of the UN Declaration, Canada’s Note stated: “In considering possible amendments to the text of the Draft Declaration … it is essential that all proposals be the subject of open and transparent discussion by all interested parties, including indigenous peoples.”  Essentially Canada has been on a campaign to change the Declaration for many months, but has not been fully transparent in their dealings globally on these matters.

xxv) Extremist fears and concerns cultivated by Canada.  In February 26, 2007 letter of the Minister of Indian Affairs and Northern Development, it is indicated that, at the Third Committee of the General Assembly, “there was a sufficient number of States with concerns about the Draft Declaration text, that a vote on November 28, 2006, deferred consideration to allow time for further consultations”.  The Minister omits to mention that, in many instances, these “concerns” were generated or encouraged by Canada together with a few other States.  As outlined under the next few sub-headings, Canada has engaged in a number of international strategies to ferment division and opposition in regard to the UN Declaration.  

Extreme and unproven arguments often generate unwarranted fear and exaggerated concerns.  At this letter illustrates, this has been the consistent approach of the Canadian government especially as to statements that the Declaration is fundamentally disruptive domestically in Canada.  However, affirmation of human rights – especially in an aspirational instrument – is never the root of disruptiveness or instability.  Rather, “peace is a value and a principle … based on democracy, justice, respect for human rights, … security, and respect for international law” (Declaration on Security in the Americas, 2003, para. 3).  Also, as the African Commission’s Working Group on Indigenous Populations/Communities (supra) has concluded: “The Declaration … is based on core international principles and values that embrace tolerance, peace and respect for the dignity of all cultures and peoples.”

The Declaration itself includes 9 preambular paragraphs and 15 Articles that refer or contribute to harmonious and cooperative relations.  This is accomplished through provisions highlighting “harmonious and cooperative relations”, “partnership”, “consultation”, “cooperation”, and “collaboration”, as well as by creating State-Indigenous processes for specific purposes.  There is also a general obligation of States to consult and cooperate with Indigenous peoples “to achieve the ends of the Declaration”, (Art. 38). 

xxvi) Alignment with obstructionist States.  In opposing the UN Declaration, it is deeply troubling that the Conservative government has joined forces with the United States, Australia and New Zealand.  Canada has repeatedly cited the concerns of these three States, in order to justify Canada’s own opposition.  Each of these countries – who are not Human Rights Council members – has played an obstructionist role in the standard-setting process.  Each of them continues to disseminate extreme, discriminatory, unproven and inaccurate positions that have noticeably isolated them from Indigenous peoples and many States.  Each of these three States has been the subject of "early warning and urgent action" procedures by the Committee on the Elimination of Racial Discrimination, in respect to their treatment of Indigenous peoples.

xxvii) Positive initiatives of African States not supported.  There are a host of positive and reinforcing initiatives emanating from Africa. Thus, it is unconscionable that Canada and its few Western allies would lobby or strategize with Botswana and a few like-minded States, in order to reverse what has been collectively achieved in the Declaration.  Last June, at the Human Rights Council, the African Group of States formally declared its unequivocal support for the adoption of the UN Declaration:

The African Group expresses its concurrence with this Declaration and therefore gives it its full support.

In concluding, while recognizing that further improvements to the Declaration have been advocated by some States, we would appeal to them to withdraw their reservations so that the Declaration can, as it should, be adopted by consensus.  (Human Rights Council, “Statement of the Ambassador, Permanent Representative of Algeria on Behalf of the African Group”, Item concerning the Working Group on a Draft indigenous people Declaration, Geneva, 27 June 2006).

We commend Africa for continuing to build a legal framework of regional human rights instruments that are in some respects more progressive than those at the international level.  Despite its shortage of resources, the African Commission on Human and Peoples’ Rights is making important contributions to human rights jurisprudence.

As we indicated recently at the Human Rights Council, we and other Indigenous peoples especially look forward to working with African States. We can identify with Africa’s historical experience of persistent and widespread discrimination and colonization.  We strongly support the ongoing efforts to meet the significant challenges facing African peoples and States. We encourage African States to engage with us to clarify the essential purposes, distinct qualities and balanced nature of the Declaration.

xxviii) Regional bloc voting exploited for political purposes.  In the fall of 2006, Canada joined with New Zealand, Australia and the United States to encourage a similar strategy among African States that Canada had attempted at the Human Rights Council in June 2006.  Botswana took the lead in devising a regional African strategy.  Just as Canada had called for “further consultations” in order to achieve the “broadest possible agreement” (Human Rights Council, Statement by Ambassador Paul Meyer, 29 June 2006), so did Botswana.  Similarly, its African strategy called for “more time for consultations” so that the Declaration would enjoy the “broadest possible agreement” (Permanent Mission of the Republic of Namibia, as Chairman of the African Group, Diplomatic Note, 21 November 2006).  

In order to highlight concerns in Africa, Botswana, in collaboration with New Zealand and possibly a few African States, developed a “Draft Aide Memoire” that in a number of key instances uses the same or similar wording as found in earlier joint statements of New Zealand, Australia and the United States. The African Commission’s Working Group on Indigenous Populations/Communities (supra) was emphasizing to the African Group that the UN Declaration “will strengthen the international human rights system as a whole and will support the vital work that the African Commission on Human and Peoples Rights is undertaking for the promotion and protection of indigenous peoples rights”.  At the same time, Canada and its allies were working to promote regional opposition to the Declaration.

In early February 2007, at the annual “consultation” of the Department of Foreign Affairs and International Trade (DFAIT) with Canadian NGOs, government officials expressed deep concern about regional bloc voting at the UN for purposes that are prejudicial to the advancement of human rights.  Regional voting is being used with a view to evading serious attention to situations like the killings, rapes and pillage in the Darfur region of Sudan; and eliminating or undermining the Council’s special rapporteurs and experts, who report on the abuses in individual countries.

Canada and its three Western allies apparently condemn this practice of regional bloc voting to adversely affect human rights issues. Yet, these same governments were quick to encourage and exploit it when the opportunity arose with African States to block adoption of the UN Declaration.  Canada and its three allies are severely undermining their own credibility, the work of the Human Rights Council and the international human rights system as a whole. Respect for human rights must not be dependent on the political whims or self-serving interests of States. These States lose respect in the eyes of the international community and tarnish their reputations, when they engage in such actions.

xxix) Hypocritical double standards in Canada’s human rights policies.  On the one hand, Canada supports the Convention against Torture and the new Convention against forced disappearances.  On the other hand, Canada has lobbied and encouraged States – that may be complicit in such acts against Indigenous peoples – to not support the adoption of the Declaration.

For example, in regard to the government of Botswana, the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people has raised allegations of torture of Indigenous people, including the death of one Indigenous individual.  These concerns have never been responded to by the Botswana government (UN Commission on Human Rights, Report of the Special Rapporteur Rodolfo Stavenhagen, E/CN.4/2006/78/Add.1, 16 January 2006, p. 7, paras. 17-18).   In addition, on December 13, 2006, the High Court of Botswana ruled that the government’s treatment of the San/Basarwa people was unlawful and unconstitutional, in denying them their land and subsistence rights in the Central Kalahari Game Reserve. (Sesana, Setlhobogwa et al. v. Botswana (Att’y General))  Botswana has thus far failed to fully respect this judgment of the High Court and continues to undermine the human rights of the Indigenous people affected.

xxx) Unjustified claim that Declaration offers “no practical guidance”.  On March 20, 2007, Canada repeated the same comment at the Human Rights Council that the government made last June: “… the current Draft Declaration does not help in providing practical guidance to States, Indigenous peoples and multilateral organizations as parts of the text are vague and ambiguous, leaving it open to different, and possibly competing, interpretations.”  

However, in INAC’s document “United Nations Draft Declaration on the Rights of Indigenous Peoples” (October 10, 2006), the government takes a somewhat different approach: “[I]t is important to adopt a Declaration that is … flexible enough to be interpreted in a wide variety of countries and circumstances”. Under Canadian and international law, human rights instruments are intentionally drafted so as to be inherently broad and universal in their application.  It is only in this way that they can effectively apply to the diverse situations that may arise both now and in the future.

In regard to Indigenous peoples, a key purpose of the UN Declaration is to ensure uplifting human rights standards for now and in the future.  Its purpose is not to reflect the existing domestic policies and laws of States.  As Roger Tassé, Deputy Minister of Justice at the time of the 1982 patriation of Canada’s Constitution, has recently explained in relation to the Canadian Charter of Rights and Freedoms:

… la Charte devait-elle être rédigée de façon simple et ne pas se perdre dans les détails; les droits et les libertés devaient être énoncés sous forme de principes généraux. Le texte devait être ouvert sur l'avenir et laisser de la place pour son évolution. Il ne fallait surtout pas tenter de fixer le sens complet des droits et des libertés comme ils étaient compris en 1982, ce qui aurait pu en limiter le sens et la possibilité d'évolution pour l'avenir. (R. Tassé, “Un arbre capable de grandir et de s’adapter”, Le Devoir (15 February 2007), p. A7)

[Unofficial translation: … the Charter had to be drafted in a simple manner and not lose itself in the details; the rights and freedoms had to be stated in the form of general principles.  The text had to be open to the future and leave place for its evolution.  It did not above all have to try to fix the full meaning of the rights and freedoms as they were understood in 1982, which could have limited their meaning and possible evolution for the future.]

xxxi) Canada’s call for “broader agreement” not credible.  Consistent steps continue to be taken by Canada to undermine support among other States for the UN Declaration.  To date, Canadian officials have not been able to specify what “broader agreement” means in practical terms. 

It is worth noting that, in November 2005, the “broadest possible agreement” was attained in Canada when all First Ministers and national Indigenous leaders reached agreement on the Kelowna Accord.  This $5.1 billion agreement was entered into for the purpose of reducing the severe socio-economic disparities affecting Indigenous peoples in all regions of Canada. Months later when the Conservative government assumed power, it categorically refused to honour the Accord’s terms. 

xxxii) Prominent international support for Declaration virtually ignored.  Regretfully, Canada continues to ignore widespread and authoritative world opinion that supports the adoption of the Declaration by the General Assembly. This support includes: 

Former UN Secretary-General Kofi Annan; High Commissioner for Human Rights, Louise Arbour; Human Rights Council; 26 independent experts on the Sub-Commission on the Promotion and Protection of Human Rights; UN Permanent Forum on Indigenous Issues; Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, Rodolfo Stavenhagen; Special Rapporteur on Indigenous peoples’ permanent sovereignty over natural resources, Erica-Irene A. Daes; Special Rapporteur on the right to food, Jean Ziegler; the Working Group on Indigenous Peoples; and the African Commission’s Working Group on Indigenous Populations/Communities. 

Many of the world’s most reputable human rights organizations, including Amnesty International, Fédération internationale des droits de l’homme, International Service for Human Rights, and Quakers, also strongly support the Declaration.  In its March 2007 report on Canada, the Committee on the Elimination of Racial Discrimination expressed its regret for Canada’s “change in … position … in the Human Rights Council and the General Assembly”.  The Committee recommended that Canada “support the immediate adoption of the United Nations Declaration on the Rights of Indigenous Peoples” (Concluding Observations, para. 27, emphasis added).

xxxiii) Failure to uphold Canada’s international obligations.  As an elected member of the Human Rights Council, Canada has the obligation to “uphold the highest standards in the promotion and protection of human rights … [and] fully cooperate with the Council” (UN General Assembly, Human Rights Council, A/RES/60/251, 15 March 2006, para. 9).  This cooperation with the Council includes supporting the Council in carrying out its responsibility “for promoting universal respect for the protection of all human rights and fundamental freedoms for all, without distinction of any kind and in a fair and equal manner” (para. 2).

In relation to the world’s Indigenous peoples and adoption of the UN Declaration, the government of Canada has repeatedly failed to honour its obligations.   Instead, Canada has opted to politicize these crucial matters and unfairly promote a significant lowering of human rights standards.

xxxiv) Politicization of Indigenous peoples’ human rights.  As this Annex demonstrates, the Canadian government continues to politicize Indigenous peoples’ human rights both in Canada and internationally.  This conduct serves to tarnish Canada’s international reputation and sets a detrimental example for other States.  Canada, particularly as a Human Rights Council member, should be acting as a role model in upholding human rights.  Reasons for establishing the new Human Rights Council include “ensuring … objectivity and non-selectivity in the consideration of human rights issues, and the elimination of double standards and politicization”. (General Assembly resolution 60/251, 15 March 2006). 
xxxv) Little regard for democracy or Parliament.  Since last June, Canada has virtually ignored two motions adopted by the House of Commons’ Standing Committee on Aboriginal Affairs, which motions call on Canada to support adoption of the UN Declaration at the Human Rights Council and General Assembly.  All federal opposition parties strongly support the adoption of the UN Declaration by the General Assembly.  As a minority government, Canada shows little regard for the democratic will of Parliamentarians on such a crucial issue as the human rights of the world’s Indigenous peoples.  

Canada continues to refuse to consult Indigenous peoples on its positions and decisions in regard to Indigenous rights and the adoption of the UN Declaration.  This runs counter to the principle of democracy, which includes the full and effective participation of indigenous peoples in matters that may affect our human rights.

On March 21, 2007, despite your government’s opposition, the House of Commons voted in favour of the Kelowna Accord Implementation Act (Bill C-292) – a private members bill sponsored by Paul Martin, former Prime Minister of Canada. This important Bill will now be considered by the Senate. Consistent with the commitment in s. 36 of the Constitution Act, 1982, the $5.1 billion Accord is intended to help to decrease the huge disparities in education, health care, housing, drinking water, among other matters.  This democratically-adopted Bill was dismissed as nothing more than a “statement”.

xxxvi) Undermining Indigenous security, development and human rights.  As described in this letter, rather than promote respect for Indigenous peoples’ human rights, Canada, United States, New Zealand and Australia are using misleading and divisive strategies to undermine Indigenous peoples’ human rights.  Through such dishonourable approaches, they are also undermining our development and exacerbating our insecurity worldwide.  As emphasized by the UN Secretary-General, respect for human rights is profoundly interrelated with security and development:

… we will not enjoy development without security, we will not enjoy security without development, and we will not enjoy either without respect for human rights. (UN General Assembly, In larger freedom: towards development, security and human rights for all, Report of the Secretary-General, A/59/2005, 21 March 2005, p. 6, para. 17)

xxxvii) Denial of Indigenous peoples’ collective rights as human rights.  While Canada refers to the rights of Indigenous individuals as human rights, the government has refused to recognize Indigenous peoples’ collective rights as human rights (except for the right of self-determination).  This distinction is consistently evident in your correspondence during the past year and in Canada’s statement on March 20, 2007 to the Human Rights Council.  

Canada should clarify whether it takes the view that Indigenous peoples' political economic, social and cultural rights lose their human rights quality, simply because we have for generations possessed and exercised such rights - and continue to possess and exercise such rights - in a collective manner.  In this context, it would also be important to clarify whether Canada is seeking to segregate or exclude Indigenous peoples’ collective rights from the international and regional human rights systems.  

Canada's “Commitments and Pledges” (April 10, 2006) provide that “Canada commits to actively pursue the implementation of human rights domestically, including with respect to racism, indigenous people and the protection of children.”  By omitting any commitment to the human rights of Indigenous “peoples”, Canada fell far short of its existing international obligations, as well as the rule of law enshrined in Canada's Constitution.

Extensive human and financial resources to undermine Indigenous peoples’ human rights.  On March 20, 2007, in Canada’s Statement at the Human Rights Council, Canada sought to excuse its failure to honour the $5.1 billion Kelowna Accord (supra) by stating the Special Rapporteur Stavenhagen should have referred to the “concrete and practical steps of the new government to deal with the pertinent issues involved in cooperation with Aboriginal peoples. Budget 2006 provided $3.7 billion to support both Aboriginal peoples and northern communities” in education, water safety and other areas.

Of course, $2.2 billion of the $3.7 billion was to settle the thousands of lawsuits that were instituted by Indigenous individuals against Canada in relation to residential schools.   Rampant physical and sexual abuse and other grave human rights violations were committed for decades.  It is misleading to include compensation paid for those atrocities, as simply part of Canada’s “Budget 2006”, without any disclosure at the Human Rights Council as to what was the compelling purpose.  It is also appalling that the Conservative government refuses to apologize for creating Canada’s residential schools to forcibly remove Aboriginal children from their families and culture, and for the further gross human rights abuses that ensued.

